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STATE-BASED LABOUR RELATIONS REGULATORY FRAMEWORK 
Amendment to Motion 

Resumed from 6 April on the following motion moved by Hon Louise Pratt - 

That this house calls on the federal government to acknowledge the right of the state of Western 
Australia to maintain our state-based labour relations regulatory framework, including -  

(a) the right of Western Australia to enact and enforce its own statutes dealing with industrial 
relations for the betterment of Western Australian workers, employers and the general 
community;  

(b) the historical role and scope of the Western Australian Industrial Relations Commission; and  

(c) labour relations policies which offer an alternative from commonwealth regimes. 

to which the following amendment was moved by Hon Ray Halligan -  

To insert after the last line of the motion - 

Even though the content of the federal legislation is excellent and contains measures that it 
would be advisable for the Western Australian Parliament to enact.  However, in view of the 
disastrous approach by the Gallop government to workplace relations, the house is thankful for 
the existence of the commonwealth industrial relations system for without it the Western 
Australian economy, especially the resources area would be in a disastrous situation. 

HON GEORGE CASH (North Metropolitan) [4.18 pm]:  When the house was last dealing with this 
amendment, I indicated to members that in the first instance I support the amendment moved by Hon Ray 
Halligan and in general terms support the original motion that was moved by Hon Louise Pratt.  I made it clear 
to the house that when I speak on this motion, I speak from the standpoint of a committed federalist, but a 
federalist who sees a role for both the federal and state governments in the overall government of Australia.  This 
motion deals with the regulatory framework of labour relations issues in Western Australia and the likely greater 
involvement of the federal government in the area of industrial relations after the Howard government gains a 
majority in the Senate from 1 July 2005.   

I listened carefully to the remarks of Hon Louise Pratt and the Minister for Education and Training and I found 
their comments to be extreme and alarmist as they did not appear to understand the comments that were made 
earlier this year by the federal Minister for Employment and Workplace Relations, Hon Kevin Andrews, as 
enunciated in a speech he gave in Melbourne in February this year.  In the Address-in-Reply debate I spoke at 
length about the significant transfer of power that has occurred as a result of decisions of the High Court.  That 
transfer of power has seen the federal government gain a greater foothold with its legislative ability when 
compared with what the founding fathers contemplated prior to Federation on 1 January 1901.  I suggested at the 
time that it would be interesting to ponder just what the founding fathers would think of the situation that exists 
in Australia today as a result of the expansive interpretation of the Constitution over a long period by the High 
Court.   

The federal Constitution in section 51(xxxv) provides for the commonwealth to make laws for the conciliation 
and arbitration and for the prevention and settlement of industrial disputes extending beyond the limits of any 
one state.  This is the head of power that underpins the commonwealth’s 1904 industrial laws.  The power in 
itself does not extend to the making of laws on the level of wages paid to workers.  There have been a number of 
High Court cases over the years on the interpretation of this specific head of power.  Previously it has been held 
that powers are limited to the prevention and settlement of industrial disputes extending beyond the limits of any 
one state by an arbitrator duly appointed for the purposes that are set out in the particular head of power.  The 
head of power that the commonwealth has signalled that it proposes to use for a greater involvement in matters 
relating to industrial relations is in fact section 51(xx) of the Constitution; that is, the corporations power.  That 
particular head of power in section 51(xx) states that foreign corporations and trading or financial corporations 
formed within the limits of the commonwealth are within the legislative capacity of the commonwealth.  

I said earlier that the Constitution was developed as a result of the constitutional convention debates of the 1890s 
and came into effect on 1 January 1901.  The question that I think needs to be asked is just what the founding 
fathers meant at that stage when they were talking about corporations generally.  There has over the years been 
considerable debate on the meaning of the corporations power or its scope, and the narrow view suggests that the 
power is limited to regulating only in respect of the characteristics that brought the corporation into being; that 
is, the trading activities of the corporation.  On the other hand, the broad view suggests that there are no such 
limiting factors or restrictions, as suggested by the narrower view, and that the commonwealth can regulate on 
any aspect or activity of a duly constituted corporation.  Quite clearly, in view of recent comments by the 
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commonwealth government, the commonwealth government takes the broad view on the interpretation of the 
section and proposes to use that power to muscle in on the industrial relations area.  If the commonwealth 
succeeds - I emphasise if it succeeds, because the various states of Australia, with the exception of Victoria, have 
indicated that they intend to launch constitutional action in the High Court on the constitutional validity of any 
commonwealth legislation - the use of the corporations powers is expected to bring about 85 per cent of all 
employees in the country within the purview of the commonwealth.  The other 15 per cent are employees who 
are generally employed in partnerships or in other than corporate entities.   

It is interesting that the commonwealth’s current industrial relations laws rely in part not just on that part of 
section 51 that directly relates to industrial relations, but it also uses in part the external affairs power contained 
in section 51(xxix); that is, the power that relates to our treaty obligations.  That is now woven in as a result of 
High Court decisions to support commonwealth intervention generally in the area of industrial relations.  I took 
the opportunity of reading the speech delivered by the federal minister, Hon Kevin Andrews, because I wanted to 
understand exactly what he was talking about.  Although I generally support the substance of the speech that he 
gave in Melbourne earlier this year, I believe that the general principles that he enunciates are worthy principles 
but can be carried through by the state, and that we do not need the commonwealth to nationalise industrial 
relations and that the very good points that he raises can be done at a state level.  Obviously, with both a state 
and commonwealth industrial relations system, people have a freedom of choice.  Freedom of choice just 
happens to be one of the tenets of the Liberal Party that Liberal Party members are obliged to uphold.  I would 
hope that, in this area, freedom of choice will remain for employers and employees across Australia.   

The speech was delivered by Hon Kevin Andrews MP, Minister for Employment and Workplace Relations and 
Minister Assisting the Prime Minister for the Public Service.  The speech is entitled “Where do we want 
workplace relations to be in five years time?”  It was a speech to the Committee for Economic Development of 
Australia.  It was given at Zinc at Federation Square, Melbourne, on 25 February 2005.  On page 14 of the 
speech Kevin Andrews makes the following comments - 

In five years time I would hope that: 

•  Australia would have a system which reduces the barriers to employment and the costs of 
employment and which has as its fundamental aim the growth of Australia’s productive capacity 
and the provision of work for all who are capable of it. 

•  there would be a system in which employers and employees are encouraged to determine their own 
working arrangements by looking to their common interests, rather than being stuck in an 
adversarial system which encourages the proliferation of disputes and their referral to third parties. 

•  decisions as to the type of employment arrangements entered into, be they part-time, full-time, 
permanent or casual, or contractually based, would be left to the parties themselves at the 
workplace level. 

•  there would be an agreement making system which: 

o ensured agreement making at the workplace was easier and more widely 
accessible; 

o reduced delays, formality and costs involved; 

o prevented unwarranted interference by third parties; and 

o removed barriers to the effective exercise of agreement making choices. 

•  employees would be able to increase or decrease their working hours to suit their family 
commitments. 

•  the union movement will work with employees and employers to: 

o recognise the requirements of a modern economy and labour market; 

o assist with the creation of an environment that improves the opportunities of 
union members being employed in higher paying jobs; and 

o bring about increasing compliance with the law and decisions of courts and 
tribunals (who knows maybe the construction unions will be the leaders in this 
area). 

•  employees will have enhanced freedom of choice through the right to a secret ballot that will: 

o strengthen the accountability of unions to their members; and 
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o provide a fair, effective and simple process for ensuring the right to protected 
action is not abused. 

•  Australia would have a system with a simple and genuine safety net, rather than a complex system 
of prescriptive and competing regulations; and (last but by no means least) 

•  the logic and reasoning underpinning a move to a national workplace relations system will have 
overcome the vested interests of third parties and static institutions. 

Those are some of the proposals that he raised in his speech.  Of course it is possible to read all sorts of things 
into the issues that he raised.  The last comment is interesting -  

•  The logic and reasoning underpinning a move to a national workplace relations system will have 
overcome the vested interests of third parties and static institutions. 

I have no doubt that was said in good faith.  However, I wonder whether it can be achieved..   
I agree in general terms with the motherhood statements - that is basically what they are - that the federal 
minister has enunciated.  Everyone would want an industrial relations system that generally followed those 
principles.  However, Western Australia can achieve the same objective using its own state industrial relations 
bodies.  The commonwealth does not need to take over and nationalise the industrial relations system in this 
state.  Again I come back to the fundamental tenet of the Liberal Party; namely, freedom of choice.   

Although the current federal coalition government has these particular ideals in mind, it is interesting to note that 
it is a historic fact that from time to time different governments reign in Canberra.  This attempt at centralism 
may be an invitation to a future federal Labor government to pick up from where the current federal Liberal 
government may take the industrial relations system and limit even further the opportunity of the states to be 
involved in industrial relations.   

Minister Kevin Andrews mentions a situation that arose some years ago when the then Kennett government in 
Victoria referred its industrial relations powers to the commonwealth.  Those powers have not been taken back 
by the Bracks Labor government.  I acknowledge the comment by minister Kevin Andrews that employees in 
Victoria do not appear to be worse off as a result of the commonwealth being the body that handles industrial 
relations in that state.   

Further on in his speech minister Kevin Andrews refers to the workplace relations reforms that the federal 
Liberal government has achieved since it was elected to office in 1996.  He states that those reforms have been 
driven by a consistent set of principles; namely that a modern workplace relations system must encourage job 
creation, recognise a more direct relationship between employers and employees; ensure ever-increasing 
productivity; be relevant to modern business and modern labour market realities; ensure genuine freedom of 
association and choice of representation; and become a simplified and more accessible system that puts workers 
and businesses first.   

I support the general thrust of those principles.  However, as a federalist, I believe there is no need for the federal 
government to move in on what has been a traditional area of law-making for the states; and, worse than that, to 
contemplate using its corporations powers as a vehicle to bypass the intentions of our founding fathers.  It seems 
to me that this is a form of nationalising the industrial relations systems throughout Australia.  I believe in 
choice.  We need, and there is room for, a balance of power between the commonwealth and the states.  That 
important element was taken into account during the constitutional convention debates of the late 1890s.  The 
vision of the founding fathers resulted in our Constitution.  However, significant changes have occurred to that 
Constitution because of the broad and expansive interpretation of the Constitution by the High Court.  Minister 
Kevin Andrews suggested also that even though there may be a long drawn-out constitutional fight in the courts 
to ensure the validity of the commonwealth’s powers, the commonwealth will fight the states to the end.  As I 
understand it, those comments were made soon after Minister Kevin Andrews had delivered that speech in 
Melbourne in February.  However, the issues that were raised by the states caused the minister to step back from 
wanting to have a constitutional fight with the states, and he has indicated in recent comments that he now wants 
to carry the states with him and be more conciliatory and reach broad agreement in particular areas.  That is the 
right way to go, because if there is no negotiation and we end up with the despotic situation in which the totality 
of powers rests with the federal minister, the industrial relations system in Australia will be in trouble.   
Many people argue that because of the size of Australia and the different employment, social and economic 
conditions that apply across Australia, local conditions require local knowledge.  There are obviously arguments 
for and against that proposition.  However, I think most members would agree that Western Australia is a long 
way from Canberra.  Past federal governments in Canberra have shown on many occasions that they do not 
recognise what really happens in Western Australia and the conditions that people in Western Australia need to 
put up with because of the tyranny of distance.   
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I recognise that one of the reasons the federal minister believes the commonwealth needs to take a greater 
interest in the industrial relations systems of the states is the tragic industrial relations situation that exists in 
many of the states at the moment.  All of the states are currently controlled by Labor governments.  In Western 
Australia the number of work days lost due to industrial disputes has risen significantly in recent times.  It is 
interesting that the debate about the increase in the amount of industrial disputation in Western Australia is not 
restricted to newspaper reports in Western Australia.  An article in the Tasmanian newspaper The Mercury of 9 
February 2005, headed “Gallop gets a blast as strikes soar”, refers to Mr Andrews as saying in part -  

In Western Australia in 2003, one of the worst-performing industries was the construction industry at 
567 working days lost per 1 000 employees . . . .  

Those are apparently Australian Bureau of Statistics figures.  According to the figures, the two worst-performing 
industries in Australia for industrial disputes in 2003 were the Western Australian mining industry - that is, non-
coal - with 613 working days lost for every 1 000 employees and the Western Australian construction industry 
with 567 days lost for every 1 000 employees.  The annual rate of disputation in the Western Australian 
construction industry has continually increased under the Gallop government.  That comment was made by the 
federal minister, Mr Andrews.  He also said that a weak Gallop government had reversed the flexible workplace 
relations system that the Court government had previously put in place.  He said that it would not stand up to the 
likes of those who run the Construction, Forestry, Mining and Energy Union.  It is interesting that those 
comments should find themselves all the way over in Tasmania. 
As far as the number of days lost by the CFMEU are concerned, I note the inflammatory remarks made by the 
union as it anticipates the commonwealth moving into the industrial relations area at a far greater level than it 
currently is.  I also recognise the federal minister’s dilemma because the system in Western Australia over the 
past four years shows that tens of thousands of Western Australian workers have flocked to federal employment 
agreements, which is after the introduction of Labor’s archaic state industrial relations system.  The statistics 
show that in May 2000, 16.2 per cent of Western Australia workers were on federal-registered employment 
agreements.  The rate has almost doubled to 30.4 per cent in May 2004.  In Western Australia the number of 
workers on state-registered agreements fell from 24 per cent to 15.5 per cent over the period.  That is a clear 
indication of the power that has been transferred to the unions by this government and the very inflexible system 
that has seen a mass exodus of workers to federal agreements.  The ABS statistics for the percentage of Western 
Australian employees in registered agreements show that in May 2000, 16.2 per cent were federal agreements 
and 24 per cent were state agreements.  In May 2002, 19.3 per cent were federal and 24.5 per cent were state.  In 
May 2004, 30.4 cent were federal and 15.5 per cent were state.  Those statistics are from ABS file 6306.0.   
The figures tend to paint a fairly ugly picture about the number of working days lost as a result of strike action in 
recent times in Western Australia.  For instance, on the Perth to Mandurah railway project it is suggested that at 
least 5 410 working days have been lost due to industrial disputation.  That is comprised by way of the 
following.  From 11 to 27 November 2004 - six months ago - 300 workers went on strike over pay negotiations 
and complaints about the roster system.  That was a 15-day strike.  Three hundred workers striking for 15 days 
equates to 4 500 working days lost.  On 16 February this year, 200 workers went on a one-day strike over a clash 
between a union employee and a transport official.  That obviously represents 200 working days lost.  From 6 to 
9 April 2005, 60 John Holland workers went on strike over a pay deal.  That equates to 240 working days lost.  
On 9 to 11 April 2005, 110 Leighton workers were on strike over the assault of a union worker.  That equates to 
220 working days lost.  On 11 April 2005, 250 Leighton workers went on strike over the assault of a union 
worker.  That is obviously another 250 working days lost.  It is a total of 5 410 working days lost.  That 
represents an estimated loss of 43 280 man-hours based on an eight-hour working day and excluding Sundays.  
We can see that the current system in Western Australia is not working.  It is encouraging the federal 
government to move into this area. 
I note with interest the comments of the various state governments that they will take the federal government on 
concerning the use of corporations power under the Commonwealth Constitution.  I thought there may have been 
some opportunity of preventing the commonwealth exercising its rights through section 51(xx).  It would appear 
from cases that have been considered by the High Court that decisions appear to support a very broad 
interpretation of section 51(xx).  They are so broad that it seems to me that any attempt to argue that the 
commonwealth does not have the constitutional power over the area it wants to move into is likely to fail.  As a 
federalist I am obviously not too happy about that proposition.  However, the High Court will determine the 
issue in due course.  It concerns the federal Constitution.  The High Court has already made some very clear 
remarks about the scope of section 51(xx).  In the case Re Dingjan and Others ex parte Wagner and Another - 
(1994) 183 CLR - the following comments were made by various High Court judges.  Brennan J states at page 
324 - 
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To attract the support of s 51(xx) a law must discriminate between constitutional corporations and other 
persons, either by reference to the persons on whom it confers rights or privileges or imposes duties or 
liabilities or by reference to the persons whom it affects by its operation. 

Dawson J states on the same page - 
Before a law may be said to be with respect to corporations, the way in which it operates upon them 
must be such that they impart their character to the law. 

Toohey J states on the same page - 
For a law to be within s 51(xx) it must operate on the rights, duties, powers or privileges of corporations 
in such a way as to evidence a sufficient connection between the law and the corporations.  It is not 
enough to identify corporations as a reference point so as to affect the activities of others. 

McHugh J states on the same page - 
To be within s 51(xx) a law must have some significance for the activities, functions, relationships or 
business of the corporation.  If a law regulates the activities, functions, relationships or business of a 
corporation, no more is needed to bring it within s 51(xx).  That is because the law, by regulating the 
activities, etc, is regulating the conduct of the corporation or those who deal with it.  Further, if by 
reference to the activities or functions of a corporation, a law regulates the conduct of those who 
control, work for, or hold shares or office in it, it is unlikely that any further fact will be needed to bring 
the law within s 51(xx).  It is not enough, however, that the law merely refers to or operates upon the 
existence of a corporate function or relationship or a category of corporate behaviour. 

Those were part of decisions in that case.  They set out where the High Court justices are coming from.  At page 
336 of 183 CLR 323, Justice Brennan says the following - 

The corporations power “is not expressed as a power with respect to a function of government, a field 
of activity or a class of relationships but as a power with respect to persons, namely, corporations of the 
classes therein specified”.  A law supported by s 51(xx) will therefore be characterised by its effect on 
corporations of a kind mentioned in that paragraph, that is, trading or financial corporations formed 
within the limits of the Commonwealth.  In the Act, those corporations are called “constitutional 
corporations” . . .  

He is referring here to section 127C(2) of the commonwealth Industrial Relations Act 1988.  The decision 
continues - 

To attract the support of s 51(xx), it is not enough that the law applies to constitutional corporations and 
to other persons indifferently.  To attract that support, the law must discriminate between constitutional 
corporations and other persons, either by reference to the persons on whom it confers rights or 
privileges or imposes duties or liabilities or by reference to the persons whom it affects by its operation.  
A validating connection between a law and s 51(xx) may consist in the differential operation which the 
law has on constitutional corporations albeit the law imposes duties or prescribes conduct to be 
performed or observed by others. 

Since I have a few minutes remaining, I will read the interesting comments of Justice Toohey at page 352 of 183 
CLR 323.  He says - 

To say that a law cannot be a law with respect to trading or financial corporations unless the fact that 
the corporation is a trading or financial corporation is significant in the way in which the law relates to 
it may be to focus too narrowly on the process of characterisation. The power conferred by par (xx) is a 
plenary power, to be “construed with all the generality which the words used admit”. It is true that 
corporations are identified as the subject matter of the power.  But in the end the question is whether 
there is a sufficient connection between the law and the subject matter to be able to say that the law is 
one with respect to that subject matter. 

Those are just a few of the comments made by the High Court judges in that case.  They indicate that the High 
Court is prepared to construe in very broad terms its interpretation of the corporations power under section 
51(xx) of the Constitution.  In that regard, it seems to me that the states will be starting from behind the eight 
ball, so to speak, in their attempt to show that any law that the commonwealth may bring into effect is 
unconstitutional. 

There is no doubt that our state is founded on mineral resources, and the export of our minerals has had a 
significant effect on the national accounts, particularly Australia’s balance of payments.  It is therefore critical 
that we remain competitive and ensure that Western Australia is able to meet the demands placed on it by an 
increasingly competitive international marketplace.  To do that, we must have an industrial relations system that 
achieves greater workplace participation rates.  We must be able to guarantee jobs for our young people and 
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make sure that our work force is not hamstrung by archaic work practices that inhibit our ability to achieve 
greater productivity, which will enable the economic cake to grow, so that the benefits can be equitably shared 
by all Australians.  The challenge between the states and the commonwealth on this issue is to sit down and 
discuss how both parties can get together to develop a system that will encourage greater participation rates and 
economic productivity so that the bigger economic cake can be equitably distributed right across Australia.  It is 
a big challenge.  I believe that the states are up to it if they want to be up to it.  I do not believe there is a need for 
the commonwealth to nationalise industrial relations in Australia, and I hope that the various state industrial 
relations ministers will sit down with the commonwealth and genuinely work through the issues so that Australia 
as a whole ends up a winner rather than facing continual conflict between employers and employees.  I support 
the amendment.  

HON DEE MARGETTS (Agricultural) [4.55 pm]:  This motion and the amendment that has been moved by 
Hon Ray Halligan invite two major areas of debate.  As has been seen, one is about the relative merits of the 
state and commonwealth industrial relations systems.  The other debate we have heard quite clearly is about 
federalism and the role of the federal government in taking over powers that constitutionally appear to lie with 
state governments.  Although there are industrial relations laws at both levels, it is the difference between the use 
of the corporate powers in the Constitution and the use of the powers to regulate businesses in Western Australia 
and the other states. 
However, the debate is missing a different perspective, and perhaps the most fundamental questions are not 
being asked.  Some of those questions relate to what might be really causing increases in wages in Australia.  
More than anything, the specific wage pressures are coming from the skilled sectors.  There is a shortage of 
labour.  We have heard about the whole baby boomer syndrome.  The response of the federal government to that 
has been fairly disastrous.  Firstly, it has come up with the idea that people can be pushed to retire later, and, 
secondly, it has developed a special program to try to steal skilled labour from other countries that also put a lot 
of effort into creating skilled labour, and try to secure workers at a cheaper rate.  Neither of these will have mass 
impact on the cost of skilled labour until business as a whole - especially big business - changes its approach to 
the provision of skilled labour, instead of always expecting the government to put its hand in its pocket, or 
federal ministers to suddenly supply skilled labour from overseas.  A big part of this debate about increased 
labour costs is wrong-headed.  It should be about what needs to happen within industry to create a better 
situation. 
There are many models throughout the world of the best and most productive industrial relations systems, and 
they are not, as I understand, about large workplaces where people do not know each other and where there is a 
lack of access to unions to assist workers in achieving wages and conditions.  The very best models I have seen 
are about cooperative workplaces that welcome the unions as an integrated part of the representation of workers.  
The concept that “treat them mean, keep them keen” will somehow or other lead to a better and more productive 
workplace system is a very wrong-headed view, and a product of the kind of economic globalisation that says 
that whatever large investor wants must be what is delivered, especially by the federal government.   

Some very interesting points have been made by Hon George Cash about the balance of payments in Australia.  
Continuing with the theme of the federal government, it is very keen, having signed up to a disastrous free trade 
agreement with the United States, to sign Australia up to a free trade agreement with China.  If we are to talk 
about work, wages and the balance of payments, this would have to be the doozey.  Anyone reading the China 
Labour Action Express would find very interesting reading material on how a country like China, which acts a 
bit like a state capitalist trying to reduce its cost, treats its workers.  We would find ourselves looking for value-
added industries in Australia to compete against industries in which prison labour is often used, with disastrous 
industrial relations systems.  It seems to me that we are having a debate about the wrong thing.  We are somehow 
talking about trying to compete by simply - 

Debate interrupted, pursuant to standing orders. 

[Continued on page 707.] 
 


